
April 14, 2015

VIA INTERNET SUBMISSION

Debra A. Carr
Director, Division of Policy and Program Development
Office of Federal Contract Compliance Programs
U.S. Department of Labor
Room C-3325
200 Constitution Avenue, NW
Washington, DC 20210

Re: National Industry Liaison Group’s Comment on
OFCCP’s Notice of Proposed Rulemaking on
Discrimination on the Basis of Sex

RIN 1250–AA05

Dear Director Carr:

The National Industry Liaison Group (“NILG”) welcomes the opportunity to comment on
the OFCCP’s Notice of Proposed Rulemaking on Discrimination on the Basis of Sex.

By way of background, the NILG was created over thirty years ago as a forum for the
Office of Federal Contract Compliance Programs (“OFCCP” or “Agency”) and federal
contractors to work together towards equal opportunity in the workplace. Throughout the
country, local Industry Liaison Groups (“ILGs”) have formed to further this unique partnership
of public and private sector cooperation to proactively advance workplace equal employment
opportunity. The NILG Board is comprised of elected members representing the local ILGs
from across the country. Over the years, the NILG and the ILGs, which are comprised of
thousands of small, mid-size, and large employers across the country, have reached out to the
OFCCP and other agencies, such as the Equal Employment Opportunity Commission (“EEOC”),
with mutual goals of fostering a non-discriminatory workplace. In response to the NPRM, the
NILG seeks to present the views of its constituency and has gathered their input and guidance in
preparing these comments.

We commend the OFCCP for, and share its commitment to, promoting equal
employment opportunity and fair pay. In our comments below, we offer observations and
suggestions designed to ensure all individuals are provided equal employment opportunity while,
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at the same time, balancing the contractor community’s legitimate interest in ensuring actions
taken by the Agency are based upon valid assumptions and minimize administrative burdens.

I. General Response to NPRM

As noted above, the NILG shares the OFCCP’s commitment to equal opportunity in all
terms of employment. The Sex Discrimination Guidelines at 41 C.F.R. Part 60–20 (Guidelines),
first promulgated in 1970, have not been substantially updated since that time. Thus, we
commend OFCCP for its substantial efforts to conform the Guidelines to current law.

We have concerns, however, that some of the provisions go beyond the parameters of
current statutory and case law and would codify as law unsettled or controversial propositions
which are inconsistent with decisions of the U.S. Supreme Court (Court) or which have not yet
been addressed by or received the approval of the Court. These provisions will be discussed
below. The NILG strongly recommends the OFCCP not attempt to expand its jurisdictional
powers in this manner.

In discussing reasons for updating the Guidelines to address sexual stereotyping, OFCCP
states: “Research clearly demonstrates that widely held social attitudes and biases can lead to
discriminatory decisions, even where there is no formal sex-based (or race-based) policy or
practice in place.” 80 F.R. 5252. NILG is concerned this reference, although not regulatory,
demonstrates an OFCCP approach which is contrary to Supreme Court law. In Wal-Mart Stores,
Inc. v. Dukes, the Court specifically upheld the requirement that a Title VII plaintiff point to a
“specific employment practice” in order to make a prima facie case of discrimination.
Moreover, the Court expressed grave doubts about purportedly expert opinion regarding the
application of “general stereotyping research” to organization-wide decision-making. NILG
requests that OFCCP clarify that this reference does not indicate it will take enforcement efforts
inconsistent with the Court’s opinion.

NILG is also concerned that some of the new requirements may, as discussed below,
impose significant costs beyond the “$19 per Contractor Company” that OFCCP estimates. And,
these costs do not include the time and costs for updating employee handbooks and policies to
comply with OFCCP’s new requirements. The NILG requests that OFCCP take into particular
account the burdens on smaller federal contractor and attempt to achieve these laudable goals in
a more efficient manner.

II. Responses to Specific Sections in the NPRM

The NILG will provide input to each specific section of the NPRM:

A. § 60–20.2 General prohibitions

The OFCCP has proposed to define the term “because of sex” to include “gender
identity” and “transgender status,” thereby expanding the traditional gender categories. The
NILG applauds the expanded definition.
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In contrast, the requirement that employers provide transgender employees access to the
bathrooms used by the gender with which they identify should be modified to also give
employers the alternative of providing gender-neutral bathrooms for all employees. The NILG
believes this provision is overly-narrow and inflexible given the rapidly-changing social
environment.

The NILG is also concerned that § 60-20.2(b) appears to prohibit targeted recruitment
efforts based on gender. That section provides contractors “may not make any distinction based
on sex in recruitment…” It is a foundational principle of affirmative action that contractors
engage in good faith efforts and action-oriented programs to target recruitment of women
(externally and internally) where they are underutilized. Likewise, the Uniform Guidelines on
Employee Selection Procedures specifically distinguish between selection and recruitment: “For
example, the use of recruiting procedures designed to attract members of a particular … sex …
which are currently underutilized, may be necessary to bring an employer into compliance …
and is frequently an essential element of any effective affirmative action program.” 41 C.F.R. §
60-3.3C. In other words, a federal contractor may be violating the law by implementing the law.
The NILG requests that the term “recruitment” be omitted from this section or that the
parameters of the prohibition be further clarified.

As set forth below, the NILG believes several aspects of the proposed rules need further
clarification.

With respect to § 60–20.2(b) (1)-(3), OFCCP appears to be expanding Title
VII/Executive Order 11246 protections to include marital and parental status. These statuses
may be protected under various state laws, e.g. Alaska, California, Illinois, Nebraska, New York,
etc. However, they are not considered protected classes under federal law. The NILG
respectfully requests that OFCCP clarify that it is not extending Title VII/Executive Order
protection to marital or parental status.

In all cases above, the NILG believes that because the regulations are open to differing
interpretations, well-meaning compliance officers could enforce them inconsistently, and
perhaps arbitrarily, thereby greatly increasing compliance burdens and costs for employers.

B. § 60–20.3 Sex as a bona fide occupational qualification (BFOQ)

The NILG agrees with the OFCCP approach to current § 60–20.3 entitled ‘‘Job policies
and practices” under the NPRM. This approach simplifies the regulations and makes it easier for
federal contractors to understand their obligations under these regulations.

C. Section 60–20.4 Discriminatory compensation

Although the NILG endorses proactive compensation analyses, the NILG has questions
and concerns regarding OFCCP’s approach as reflected in this proposed section.

Under § 60–20.4(a), the OFCCP appears to incorporate the Equal Pay Act provisions as
the basis for determining discriminatory compensation on the basis of sex but takes it one step
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further. The NPRM makes statements about employer obligations not to engage in any
employment practice that denies “equal wages.” Under Title VII, employers do not have an
obligation to ensure equal pay but instead to ensure non-discriminatory pay. As a result, the
NILG requests OFCCP revise the NPRM to reflect the appropriate Title VII standard.

In addition, its discussion of factors relevant to the determination of whether employees
are similarly situated the Agency states: “In some cases, employees are similarly situated where
they are comparable on some of these factors, even if they are not similar on others.” This
interpretation at least implies a belief that employees need not be similarly situated on all
relevant factors which is a broader stroke than Title VII case law currently permits. Although
the determination is fact-specific, existing case law provides that employees must be comparable
in "all of the relevant aspects" to be similarly situated for employment-related purposes. See e.g.
Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344 (6th Cir. 1998). Further, the NILG
requests clarification whether OFCCP is expanding EPA analysis to the “comparable worth”
approach that has never been endorsed by the courts. The NILG respectfully requests OFCCP
revise the NPRM to be consistent with Title VII case law and remove clarification on the issue of
how employees can be similarly situated even if they are not similar on all relevant factors.

The NILG also requests clarification regarding whether § 60–20.4(d) would, as a general
rule, require contractors to validate performance review systems according to the Uniform
Guidelines for Employee Selection Procedures (UGSEP). Many performance review systems
have been in place for many years, generally tied to talent management but may or may not be
tied to merit, bonus or other compensation. A general validation requirement would be a
significant challenge for the development and implementation of performance review systems
and for the maintenance of existing performance review systems. The NILG respectfully
submits that the burden on federal contractors of such a new requirement is not identified in the
costs of implementation of these regulations, and the costs would be prohibitive for many federal
contractors, especially smaller ones.

D. § 60–20.5 Discrimination on the basis of pregnancy, childbirth, or related
medical conditions.

NILG has a number of concerns regarding this section.

First, as an example of pregnancy discrimination § 60–20.5(b)(4) of the NPRM states:
“[p]roviding employees with health insurance that does not cover hospitalization and other
medical costs for pregnancy, childbirth, or related medical conditions, including contraceptive
coverage, to the same extent that hospitalization and other medical costs are covered for other
medical conditions …” In particular, ILG members request a clarification as to what is meant by
“contraceptive coverage” and how that applies given the U.S. Supreme Court’s decision in the
Hobby Lobby case.

Second, § 60–20.5(b)(5) which requires that comparable reasonable accommodations be
given to pregnant employees if such accommodations are available to non-pregnant employees
are, as OFCCP acknowledges, drafted to mirror EEOC’s current guidance on the subject. Given
the recent U.S. Supreme Court decision in Young v. UPS which unanimously declined to adopt
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the EEOC’s current guidance the NILG respectfully requests OFCCP table formalization of this
section of the regulations until EEOC amends its guidance.

Third, OFCCP appears to provide greater or more expansive leave rights in § 60–20.5(c)
than may be found in the Family Medical Leave Act (FMLA) or similar law. Often, wage
replacement for pregnancy leave under FMLA is provided by Short Term Disability (STD)
insurance for, generally, 6 or 8 weeks for natural childbirth and 8 weeks minimum for caesarian.
Generally, ILG members have found that employees want to save their remaining 4 or 6 weeks
of FMLA leave for taking care of their newborn during the next twelve months. Yet, OFCCP
states that female employees should be eligible for the same amount of time as compared to other
employees unable to work for other medical reasons. ILG members are asking for clarification,
regarding whether, contrary to FMLA parameters, female employees should be entitled to the
full twelve weeks of FMLA leave immediately after childbirth because of childbirth plus
additional time for care of the newborn.

Fourth, § 60–20.5(c)(3) cautions contractors that where a contractor’s policies result in
“insufficient or no medical or family leave,” those policies must be job-related if they have an
adverse impact on the basis of sex. This section appears to require employers to provide
additional, non-FMLA employee leave rights to all employees of a particular gender as a
disability accommodation, regardless of FMLA eligibility, regardless of whether a “disability”
exists, and regardless of whether or not such additional leave would be reasonable under the
particular circumstances. Such a requirement is not consistent with current law and would place
a heavy burden on federal contractors and subcontractors from an administrative, productivity
and staffing perspective. The NILG respectfully requests that OFCCP clarify that this section
does not categorically require employers to grant employees leave rights greater than what is
otherwise provided under current federal law.

Further, the fact that a contractor may not have a leave policy should not be held against
the contractor. The NILG believes compliance officers should review implementation of the
employer’s leave practices at the establishment to make a determination about potential
discriminatory conduct. The NILG respectfully requests OFCCP amend the NPRM consistent
with this approach.

E. § 60–20.6 Other fringe benefits

This provision for the most part follows the U.S. Supreme Court’s ruling in City of Los
Angeles v. Manhart concerning pension contributions; however it appears the definition OFCCP
provides for “benefits” is much broader than current regulations/case law, especially the carving
out of Employee Assistance Program benefits into separate buckets when one fee generally pays
(and is usually borne by the employer) for all services. NILG requests OFCCP revisit this
definition to ensure the Agency is not impermissibly or unnecessarily expanding the definition of
“benefits”
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